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DIGEST: The Mayor of the District of Columbia asks
ihether the Back Pey Act, 5 U.S.C, £ 5596,
provides authority to infornaily sett'e
Equal Employment Oppnrtunity complaints
ant avard backpay to complatnante without
a finding of diicriuanatLon. Although a
apeciClc finding of discrimination need
not be made, th*eL must be a finding of at
unjuatif ad or unwarranted personnel antIon
that results in tho reduction or '.ithdrawal
of pay, allcreances, or differectilal of an
employee In order to satisfy the requirnsnta
of the Beck Pay Act.

This action involves a request dated October 28, 1975, by
the Hionorabla Walter E. Washington, Mayor of the District of
Columbia, for a decision as to whether the District of Colunbia
government, under auth v of the Back Pay Act of 1966, 3 U.S.C.
5 5596 i1970), may pay io'mt agreed upon in eottleaent cl an
equal employment opportt .... y complaint, notwithstanding the fact
that no finding of diacrimination has bean sAds. Enclocod with
t1tn requests are two aectlmant agreements for our review, xhici,
are: (1) In the matter of Richard Williamson and Department of
Lnvironisntal Servicso (Docket N.'. 1646-D.C.), hereinafter referred
to as the Williamson couplant; and, (2) Tn the matter cf Brenda C.
Bamett and Department of Environmental tienices (Docket No. 5-DC-177),
hereinafter referred to as the Barnett complaint.

Tse Williamson complaint settlement provides among other thinga
for the reinstatement of the employee in hi former !)G-4, Water
Pollution Plant Control (perator (trainee) position as of January 22,
1975S and backpay for an approximately 2-year period of separation
prior to that date.

The Barnett conplaint sattlement provides smorin other things
for promotion of the employee to GS-6. St6p 6, on May 25, 1975,
retroactively effective as of June 24, 1974, with backpay for the
retruictive period.
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At the outset, it should be noted that these employoes do
not come vithin the purview oe the Federal Equal Employment
Opportunities Prograts set forth in 42 U.S.C. S 2000a-16 (Supp. II,
1972) and Civil Service Ccsamruioc itplmauting regulations coa-
talned In 5 C.F.R. Part 713, ianasuch a. the Pepartoment of Envi-
ronreental Service., their employer, does not hav poitionu within
thes coupetitive sare.ca and therefore in specifically excluded
frot coverage by the 'foramenticned itstute. Accordlngly, the
informal complaint adjustment proviuious contanted in 5 C.V.R.
S 713.217 are inapposite to the complaints here Involved.

For thin reason, thc Diutrict of Colubia government requesta
A ruling from this Office as to whether informal ntteaentu of
Equal Crportunity Employment complaints may %e made under the pro-
visions of the dack Pay Act, 5 U.S.C. g 5596, without a finding of
dicrlalination. The government of the District of Columbia Is
expreosly included vithtn the CovOrTal of section 5596 of title 5,
United State. Coda. Submection (b) of oection 5596 provides, for
tite paymonZ of retroactive compensation to "(A]n .nployee of an
agency who, on the basis of an administrative deternination or a
timaly appeal, in found by approprlA authority under applcable
law or regulation to have under1 one an LJnustltid or unwarranted
erronnel action that has resultad In the withdrawal or raduetion

of all or a part of th.s pay, allowances, or differentials of the
elAployee * * *2' (iaphauiu supplied.)

The above-quoted pisklxlon explicitly requires a flading by
an appropriate authority, a. Jefined In the Civil Service Cor-
maission's Jmplinenting regulations, 5 C.F.R. * 550.803(c), that
an eoplayme aos undqrgone an improper or erroneous personnel action
that has caused him to lose pay, allowances, or differentials.
54 Coop. vii. 760, 762 (1975); B-180010.05, January 2, 1976. The
tparoper personnel action may be any action by an atithorised official
of an agency which rcsultu in the withdrawal or reduction of all or
any part of he pay, alluwancau, or differentials of nn _eploye.
!;ea 5 CP.F.R. 550.803. lfflsd in the present case it woulli not
be necessary to wake a specific finding of diucrimination, a finding
of an improper or erroneous peraonuel action that satisfies the
aforementioned arlteria is required by the Back Pay Act and the
regulations thereunder.
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Absant a ttndiug by an appropriate authicrity of an uajustifled
or unwarranted personnel action, the dack Pay Act, 5 U.S.C. I 5596,
doss not provide authority to Implement the bankpay avarda of the
UWilliamson aud Barnett complilnt sattl ents.

bbpUtY, Cowptroller General
of the United States
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